
Digital Services and free media in the service of a free society

Submission to the Commission consultation on a Digital Services Act, by Mike Holderness

I am Chair of the Authors’ Rights Expert Group of the European Federation of journalists – which 
represents over 320,000 journalists, as a federation of 72 journalists in 45 countries. I am also a 
member of the “Freelance Industrial Council” of the National Union of journalists (UK and 
Ireland): this submission is in a personal capacity. This submisson is endorsed by Francis 
Sedgemore, Chair of the NUJ  Freelance Industrial Council.

I am a a freelance science and technology writer and editor, most recently for New Scientist and for 
BECTU, another UK trade union. The journalists that I represent include reporters, researchers, 
feature writers, photographers, illustrators and sub-editors (copy editors).

We heartily welcome the Commission’s initiative toward dealing with some issues raised by digital 
services. Directive 2019/790 on copyright and related rights in the Digital Single Market was an 
important effort to address some of the issues raised by digital services – but, as the Commission 
recognises in this consultation, its remedies cannot function without addressing the question of 
liability of online platforms.

In this submission we focus on journalists’ major concerns:

 Society needs journalists to be able to make a living as independent professional workers – 
paid for the use made of our work;

 Everyone needs frictionless – not cost-free – access to journalistic work and other cultural 
productions and journalists are among the heaviest consumers of others’ creative works; 

 journalists are of course also citizens, with the same need for accurate information as any 
other.

European society absolutely requires a free press – and that depends 
on authors being paid for the work we do

We insist that European society – indeed, any free society – absolutely requires a free press and free
broadcast news in order to remain free and democratic. These are essential mechanisms to hold 
governments, corporations and individuals to account for their actions and to inform citizens of 
what actions they need to take in response to emergencies. We regret that recent events, including 
the covid-19 pandemic and the political effects of “populist” attacks on the very notion of truth-
telling, have made this need so starkly clear.

A free press and free broadcast news must be able to engage professional journalists, whose 
working life is dedicated to accurate reporting.

Consider some other other ways to support reporting: 

 Volunteer enthusiasm? We believe that bitter experience confirms what we have been 
claiming for decades concerning the once-tempting illusion that volunteer enthusiasm can 
fill the gap. It is now clear to us that Wikipedia, for instance, is a catalogue of prejudices: 
useful for that, but little more.

 When Samuel Johnson wrote that “no man but a blockhead ever wrote except for money” he
is usually taken to be discussing the economics of being a writer. It is now hard to tell how 
much attention he gave to the corollary: that those who write for free so often do so to 
promulgate some blockhead notion, whether it concern the existence of a true heir to the 
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throne of France or of a plot by Mr Gates to implant the Mark of the Beast in the guise of a 
vaccine. In these days of disinformation such enthusiasms can, even if innocent, be turned to
dangerous ends.

 Sponsorship? For brevity, we ask the reader to sit with the images of the Burger Shed 
Nutrition Textbook for Pupils in Year 6 and of a newspaper’s “Mammon Pharmaceuticals 
Health Page”.

The only reliable way to support dedicated, independent reporting is to collect revenue for access to
that reporting and to distribute it fairly. This enables journalists to develop their skills and 
understanding through the growth of a professional career. It enables newsrooms to reflect the 
diversity of their audiences: when journalism is insecure only those whose parents can afford to 
sponsor them can afford to enter the trade.

Within this there are different ways to work as a journalist. Any solution needs to accommodate:

 traditional employed journalism; 

 freelance journalism; and 

 self-published journalism, which in theory is facilitated by new technology but which 
suffers particular problems.

journalists working in all of these ways of course require that there be an effective intellectual 
property right in journalists’ work, so that they can enforce that requirement to pay for access to that
work. 

In some cases it is not practicable for authors and performers to collect payment for individual uses 
of their work. Public Lending Right for those whose works appear in books lent by libraries, and 
payments through collecting societies for copying of journals, are traditional examples. Distribution
of licence fees collected under Article 17 of Directive 2019/790 on the Digital Single Market will, 
we hope, be another. Measures to encourage the adoption of extended collective licensing may well 
be necessary in some member states to enable Article 17 to produce an actual narrowing of the 
value gap. And, of course, this is meaningful only if the collecting societies involved can enforce 
payments properly due from the digital services in question.

Where regulation went wrong, and how to put it right

When discussions opened on what was to become the E-commerce Directive, the world-wide web 
was in its infancy – in order to publish material on it, for example, you needed to write HTML code.

Those discussions were swayed by a simple and superficially appealing argument. Internet 
service providers were envisaged as the providers of wires and cables. To hold them liable for the 
material conveyed over those “pipes” was presented as being equivalent to holding your local 
postwoman or postman responsible for delivering a libellous book to your neighbour. Clearly, this 
would be disastrous for freedom of expression.

When Directive 2000/31/EC was passed, Facebook was still nearly four years in the future. 
As we recall it, prominent among the lobbyists for immunity for digital service providers were those
paid by Nokia, a company that has moved on. 

Lobbying has, as you will be aware, increased enormously since then as the power of some 
digital service corporations has increased. In the context of this consultation, we already see a focus 
on “erroneous removals” of works from those services. In the case of journalistic work, this appears
to be a made-up problem, designed specifically to create the impression that authors’ rights and 
copyright are a form of censorship. They are not. We are of course deeply concerned about actual 
censorship, which takes place in the offline world in the form of government action including 
spurious arrests and assassination, and corporations legal action such as Strategic Lawsuits Against 
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Public Participation (SLAPPs). 
The Opinion of Advocate-General Saugmandsgaard Øe in the cases Peterson v YouTube etc 

and Elsevier v Cyando1 illustrates the need for this. The proposed judgment on liability hinges on a 
declaration that YouTube is a quite distinct form of enterprise from PirateBay: but in our view this 
is little more than a declaration. 

Further, the Opinion – and much of the wider debate – appears to embody a 
misunderstanding of “recommendation algorithms”. In holding that YouTube does not in any way 
resemble a publisher, it suggests that "to the extent that the recommendations are generated 
automatically based on the videos previously viewed by the user in question and have as their sole 
purpose facilitating that user’s access to similar videos, they do not reflect the operator’s decision to
communicate a given work to a public."

This seems to us to put too much emphasis on the name that YouTube gives to the feature. It 
does not simply "recommend" videos for the discerning user (one such as the AG) to select. Many, 
many people simply let YouTube play one video after another as its "machine learning" system 
dictates: they consume it passively as they might watch TV. By hypothesis, those most vulnerable to
misinformation and disinformation are more likely to behave this way and consume YouTube as if it
were a TV channel: we are seeking research on what proportion of users in fact do this.

Aside from the copyright implications, this is central to understanding the role of services 
such as YouTube in promoting racism and conspiracy theories such as vaccine denial and the wilder
reaches of Qanon. In this context, it is worth noting that for users of Facebook the "recommendation
algorithm" is the service: what they see on their screen is entirely what Facebook decides to serve 
up. In both cases, the goal of the algorithm is to keep their eyes glued to the screen - and the adverts
on it - for as long as possible: and extensive research shows that the way they do that is to maximise
shock, awe and disgust - emotions that feed extremism and even genocide.

The Opinion very clearly implies that is past time to make a distinction between the providers of 
“pipes” and publishers. We therefore welcome this opportunity for the EU to fix the problem in the 
light of developments since.

The impossibility of enforcing authors’ rights at present

National Union of Journalists officials observe that in the years since GDPR came in, it has become 
increasingly difficult to find details of registered owners of websites, names and hosts, as a lot of 
information has been anonymised for data protection reasons.  If the details aren’t there, it’s 
impossible to pursue infringements.

ISPs have also had a lot of protection  behind the Electronic Commerce (EC Directive) 
Regulations claiming they only hosting and a “mere conduit”. One member has seen copyright 
work posted (and made money from) by a user on a website which claims only to host. The 
website/ISP is not liable for damages but will not provide the information on the user, so that our 
member can’t take legal action unless they go down the expensive route of a court order. 

This strengthens the case made above for regulating the “mere conduit” and “publishing” 
functions separately, and for recognising that automatic recommendation systems do constitute 
“publishing”.

1Case 682/18: http://curia.europa.eu/juris/document/document.jsf?
text=&docid=228712&pageIndex=0&doclang=EN&mode=req&dir=&occ=first&part=1&cid=1269
1839  accessed 27 Aug 2020
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Collective bargaining

Instituting collective bargaining for dependent precarious workers is but part of the solution. We are
reminded of conversations with Commission officials who honestly believed that introducing a right
for authors to authorise the making-available of our works would solve the issues of online use and 
abuse of those works. It has not: our shiny new right to ask was not complemented by any means to 
push publishers to concede, so few journalists have received a penny as a result of this admirable 
reform.

A right to bargain collectively could in principle remedy this practical ineffectiveness of the 
right: but it immediately runs into the same issue, in a kind of recursive regress. A right to ask 
clients to bargain collectively is likely to have no effect if they can respond “thank you for your 
request, which we decline”. Mechanisms akin to statutory recognition of trade union representation 
will be required: and fleshing out the details of these will be interesting.

Smart contracts

Any legislation to deal with smart contracts will have the effect of providing that “smart contracts” 
are contracts. It is hard to see how the narrow definition of a “smart contract” as one that is “self-
executing” on the blockchain can apply to contracts for delivery of actual goods and services off the
blockchain; but the point remains that legislation will govern the contract made between humans 
and corporations.

Smart contracts are likely to be offered on a “take it or leave it” basis and it is hard to see 
that negotiation will be provided for, even if it is technically possible. Smart contracts, therefore, 
risk institutionalising practices that are the opposite of collective bargaining.

Freelance journalists, in particular, are familiar with the practice of imposing contracts. 
These frequently oblige us to waive rights to remuneration that EU legislation intended to grant us; 
to accept liability for the legal repercussions of our work; to indemnify publishers against costs 
arising from the way they change our work; and, where this is possible in national legislation, to 
waive the right to object to such changes as being contrary to our “moral rights”.

Any legislation on smart contracts must therefore be accompanied by rules on what 
contracts of any kind are unfair or unfairly imposed. Contracts exhibiting certain features should be 
automatically void. We intend to make further direct submissions on this.

Mike Holderness
8 September 2020
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